O

Q

% IEe W : File No : V2(82)182/AHD-I/2017-18 [ 18 O 1094

W ondiel S WA :Order-In-Appeal No.: AHM-EXCUS-003-APP-090-91-17-18
fafe Date :30.08.2017 ST & &7 TG Date of Issue: | .
1 sIQfHY_ e (3rdrel) gIRT IR O\'w

Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

T W IR, BRI BTG NG EEEIES IV IRCRIEE gRT ST Hel 3y :
130/Ref/S. Tax/VHB/2016 3w : 27.12.2016% R

Avrising out of Order-in-Original: 130/ReflS.Tax/VHB/2016, Date: 27.12.2016 & 131-
134/Ref/S.Tax/VHB/2016, Date: 23.12.2016 Issued by: Assistant Commissioner,
Central Excise, Div:Gandhinagar, Ahmedabad-Ill.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Fioor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(if) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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- (b) In case of rebate of duty of excise on goods exported to any country or territory -outside - .

india of on excisable material used in the manufacture of the goods which are exported,tq;a"ﬁ}'pl;‘_‘ :
country or territory outside India. e N
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(C)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)a t Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) DT SR Yo ADTIH, 1944 B SIRT 35— TOFY /35-§ B i~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against

(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/--
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac A
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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o In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on. . -
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or  -i.: -

penalty, where penalty alone is in dispute.”
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4
:: ORDER-IN- APPEAL ::

The Assistant Commissioner, Central Excise, Division-Gandhinagar,
Ahmedabad (hereinafter referred to as ‘appellant’) has filed the present appeal
against following "Orders-in-Original (hereinafter referred to as ‘impugned
orders’) passed in the matter of refund claims filed by M/s. Smruti Agencies,
Survey No. 40 & 41, Beihind Shital Way Bridge, Idar Road, Dhandha,
Himatnagar, Dist.- Sabarkantha, Gujarat-383001(hereinafter referred to as

‘respondents’);
Sr. | 0-I-O No. 0I0 Amount Date of | Refund | Rev.
No _ date |of refund |filing the | for the |Order
"~ | claimed (|refund period | No.
3) claim :
1 130/Ref/S.Tax/VHB/20 | 27.12. | 187031 14,10.20 | Nov-15 | 01/2017
16 2016 16 to -18
March-
16
2 131- 23.12. | 675742 08.11.20 | Oct-13 | 02/2017
134/Ref/S.Tax/VHB/20 | 2016 i6 to -18
16 Sept-
14

2, The facts -of the case, in brief, are that the Respondents are partnership -

firm, having Central Excise registration No. AAFFS5310QXM001 and Service
Tax Registration No. AAFFS5310QST001 and had filed refund claims
amounting to ¥ 187031 & T 6,75,742/- on 14,10.2016 & 08.11.2016
respectively under Notification No.41/2012-ST dated 29.06.2012 in respect of
Service Tax paid on the specified services used for export of goods. The
Respondent exported Hand Tools falling under Chapter 82 of CETA, 1985
under the Notification No. 41/2012-S.T. dated 29.06.2012 vide various
Shipping Bills and used taxable services Namely “Services commonly known as
“CHA Services”, Banking Services” Fumigation Services”, Transportation of
goods” etc for export '6f goods for the period Oct-2013 to Sept-2014 and
Nov-15 to March-15. The adjudicating authority, sanctioned < 1,86,821/-
and < 6,71,126/- vide the above  said impugned orders
130/Ref/S.Tax/VHB/2016 and 131-134/Ref/S.Tax/VHB/2016 dated 27.12.207
and 23.12.2017 respectively.

3. In respect to refund amount of ¥6,75,742/- , the said respondent had
filed refund claims earlier were rejected in view of Board Circular No.
988/12/2014-CX dated 20.01.2014 by the Department. The respondent
preferred an appeal before The Commissioner (Appeals), Ahmedabad ahd
the Commissioner (Appeals) has set aside the impugned order and the cases

were remanded back to the adjudicating authority to decide the matter afresh




- B- F. No. V2(81)1/EA2/Ahd-111/2017-18
F. No. V2(82)2/EA2/Ahd-111/2017-18

in view of discussion made in the said order. The said case has been decided
afresh vide O-I-O No. 131-134/Ref/S. Tax/VHB/2016 dated 23.12.2016.

4, The impugned orders were reviewed by the Commissioner of Central
Excise, Ahmedabad-III, and issued review orders No. 01/2017-18. and
02/2017-18 respectively both dated 19.04.2017 for filing an appeal under
section 35E of Central Excise Act, 1944 before Commissioner of Appeals,
Central Excise, Ahmedabad on the ground that in the some cases, where the
difference between the amount of rebate under the procedure specified in
paragraph-2 and paragraph-3 is less than twenty percent of the rebate
available under the procedure specified in paragraph-2 which resulted in non
fulfillment of condition No. 1(c) if the Notification No. 41/2012-ST dated
29.06.2012. However JAC sanctidned refund claims under the Notification No.
41/2012-St dated 29.06.2012 by holding that the difference between the
amount of rebate under the procedure specified in paragraph-2 and
paragraph-3 of the said Notification stands satisfied. Refunds amount of
T 25,426/- and T 1,62045/- passed under above said OIOs are not
admissible in terms of condition No. 1(c) of the Notification No. 41/2012
dated 29.06.2012. In light of the above mentioned review order, the
appellant department filed the present appeal to pass an order for set aside
the Orders-In-Original passed by the Assistant Commissioner, Central Excise,

Division-Gandhinagar, Ahmedabad-III .

5. Personal hearing in the matter was granted and held on 17.08.2017. Mr.
M. H. Rawal, Consultant on the behalf of respondent appeared before me and
files cross objection and points out that as per condition No. 1(c) of the
Notification No. 41/2012 dated 29.06.2012, AC has already calculated the
refund and further requested to reject the appeals filed by the department
and uphold the order passed by the Assistant Commissioner.

6. The respondent vide their cross objection dated 11.08.2017 explained
the Notification No. 41/2012-St. dated 29.12.2012 and said that the they had
not claimed the refund as procedure set at paragraph-2 and therefore they
are eligible for the entire refund of service tax paid on the service used in
relation to the export of goods. There is no infirmity in sanctioning the refund
by the Assistant Commissioner in the lmpugned order. They further submitted
_ on the basis of the cases of Radha Kanhaiya Textile Procesessors-2016(336)
E.L.T. 654(Tri.-Mumbai), Ford India Pvt Ltd-2011(272) E.L.T.353(Mad.) and
Suksha International & Nutal Gems & Anr-1989(39) E. L. T. 503(S.C.) the
procedural infractions should not come in the way of sanctioning the

refund/rebate.
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7. I have carefully gone through the facts of the case on records,
impugned OIOs, grounds of appeal in the Appeal Memorandum and oral as
well as written submissions made by the respondents at the time of personal
hearing. On going through the impugned OIOs and Grounds of Appeal filed by
the department, I find that the JAC has actually committed error in calculating
the percentage difference in terms of condition No. 1(c) of the Notification No.
41/2012-ST dated 29.06.2012 as amended. The JAC sanctioned wrong rebate
claim in some cases in which in terms of condition No. 1(c) of the Notification
No. 41/2012-ST dated 29.06.2012 as amended not fulfilled.

8. As per para 1 (b) of the Notification No. 41/2012-S.T.  dated
29.06.2012 as amended, the rebate shall be claimed either on the basis of
rates specified in the Schedule of rates annexed to this notification
(hereinafter referred to as the Schedule), as per the procedure specified in
paragraph-2 or on the basis of documents, as per the procedure specified in
paragraph-3. As per para 1(c) of the said notification, the rebate under the
procedure specified in paragraph-3 shall not be claimed wherever the
difference between the amount of rebate under the procedure specified in
paragraph-2 and paragraph-3 is less than twenty per cent of the rebate

available under the procedure specified in paragraph-2.

9. In the present case, the respondents have filed the claims under
paragraph 3, in which if exporter filed a rebate claim on the service tax
actually paid on any specified service on the basis of duly certified documents.
But there is a condition that the rebate under the procedure specified in
paragraph-3 shall not be claimed wherever the difference between the
amount of rebate under the procedure specified in paragraph-2 and
paragraph-3 is less than twenty per cent of the rebate available under the
procedure specified in paragraph-2. However, as mentioned in paragraph 8
above, I find that the adjudicating authority has committed calculation error
while granting the claim under paragraph-3. The appellant, in the grounds of
appeal has contested the view of the adjudicating authority with the same
angle. The respondents, in their counter, have claimed that they had filed the
refund claims under paragraph-3; however, this should not resprict their right
of get the claims under paragraph-2 if all the conditions under paragraph-2

are fulfilled.

10. In view of the above facts and discussions held in the above
paragraph, I also agree with the argument of the respondents that procedural

lapses cannot be criteria to reject refund claim if all conditions are fulfilled.

:
;
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Thus I remanded the case back to the adjudicating authority to verify
the calculation errors under the prescribed formula given in paragraph-3 of the
Notification No. 41/2012-S.T. dated 29.06.2012 as amended. The adjudicating
authority is also directed to scrutinise the claims in light of the conditions laid
down in paragraph-2 of the said notification and ensure that the right of the
claimant is not denied for procedural violations unless revenue is adversely
affected.
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12. The appeals filed by the appellant stand disposed off in above terms. -
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(UMA SHANKER)
COMMISSIONER (APPEAL)
CENTRAL TAX, AHMEDABAD.

ATTESTED

“DUTTA)
SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.

To,
O

M/s. Smruti Agencies,

Survey No. 40 & 41, Behind Shital Way Bridge,
Idar Road, Dhandha, Himatnagar

Dist. Sabarkantha, Gujarat-383001

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Commissioner, Central Tax, Gandhinagar.

The Dy. / Asstt. Commissioner, Central Tax, Division- Gandhinagar.
The Addl./Joint Commissioner, (Systems), Central Tax, Gandhinagar.
Guard file.

P.A file.
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